






they wish to reserve their right to refuse 
indemnification. 

Criminal Complaints 
Pursuing criminal charges is difficult. 
Local prosecutors take very few cascs3 

and criminal cases against police officers 
are extremely hard to win.4 

Initiating criminal charges against 
a police officer is especially problem­
atic when your client also faces crimi­
nal charges. Prosecutors may interpret 
your client's pursuit of criminal charges 
as an effort to gain an advantage in his 
or her own criminal case. Also, because 
prosecutors rely on police officers, they 
risk losing their cooperation if they are 
thought to believe the word of your cli­
ent over that of an officer. 

In some states, a civilian can file an 
application for a criminal complaint 
against a police officer. They are rarely 
granted because the clerks who make 
this decision work closely with police 
officers. Even if the application is 
granted, the prosecutor is unlikely to 
vigorously pursue the charge. 

Most successful prosecutions are 
brought by federal prosecutors, who 
take cases only if they feel they will 
be able to get a conviction. Obtaining 
a criminal conviction against a police 
officer requires a high degree of proof. 
Factors that make a case more attractive 
to a federal prosecutor include objective 
evidence Uke videotape or photographs; 
a victim who is credible; good, impartial 
witnesses; a significant physical injury; a 
police officer who is out of control; or a 
department that is poorly managed. 

Your client's civil suit will probably be 
stayed if a criminal prosecution against 
the offending officer is pending. This 
means the criminal investigative mate­
rials are likely to be available for the civil 
suit. Also, witnesses are more inclined 
to cooperate with a prosecutor, result­
ing in better evidence for the civil case. 
Of course, a stay will delay your client's 
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Civil suits sometimes end up 
changi g police depa tment policy, 
but they rarely cause the police 
o ice to be disciplined or the 
conduct alleged in the lawsuit. 

ability to obtain compensation, which 
could be a hardship for him or her. 

Although a successful criminal pros­
ecution will make it easier to prove the 
officer's liability, it could make it more dif­
ficult for your client to collect damages 
in his or her civil suit. State laws differ, 
but many police departments refuse to 
indemnify officers for criminal conduct, 
even ifitwas in the line of duty. Also, the 
officer may be in prison and out of a job, 
or financially strapped after having to pay 
for his or her criminal defense. 

Even if the officer is found not guilty in 
his or her criminal case, a civil jury could 
find that the officer violated your client's 
civil right:s based on a preponderance of 
the evidence. State laws, insurance con­
tracts, unJion contracts, and pressure from 
fellow officers and the public all push 
police departments toward indemnifica­
tion in civil cases. The lack of a criminal 
conviction could be beneficial to securing 
compensation for the client. 

Pursuing an internal complaint or 
crimjnal charge against a police officer 
may wear out your client. As time drags 
on, witnesses also may no longer be will­
ing to participate. Clients who have testi­
fied marry times may not be effective as 
witnesses. Plus, the need for compensa­
tion may make your client more willing 
to settle on less favorable terms. 

Civil Stuit s 
Civil suii ts sometimes change police 
department policy because the de-

partment wants to avoid similar prob­
lems in the future and clarify the law for 
its officers, or because a civil settlement 
demands a policy change or further offi­
cer training. Sometimes, other police 
departments see publicity about a suit and 
change their policies to avoid a similar 
problem. Civil cases "are far more likely" 
to bring about changes in training, tactics, 
and policy than criminal prosecutions.5 

Civil suits, however, rarely cause the 
police officer to bediscipUned, even when 
there is a large verdict. In my experience, 
the only times civil suits resulted in dis­
cipline were twO cases where the police 
officers were caught lying in their deposi­
tions. In one case, the officer was indicted 
andconvictedofperjury. In the other, the 
department took disciplinary action. If 
the client wants to see the police officer 
punished, filing an internal complaint 
and cooperating in the investigation are 
essential- even with the potential adverse 
effects on your client's civil case. 

There is no respondeat superior Lia­
bility in civil rights cases under 42 U.S.C. 
§1983. Police departments can indemnify 
an officer, but this is unlikely in cases 
where the officer was found guilty of 
criminal conduct against a plaintiff. Many 
insurance policies and state statues pro­
hibit indemnification of a police officer for 
criminal conduct. Similarly, if n depart­
ment terminates an officer for his or her 
actions toward a the department 
may refuse indemnification. 

Some states restrict indemnification 



if the officer acted in a malicious man­
ner.6 Other states require indemnifica­
tion in most circumstances? Some police 
unions have negotiated for indemnifica­
tion. You need to know both the state 
law and the police department's policy 

concerning indemnification of officers. 
While there is no respondeat supe­

rior liability in §1983 cases, a local gov­
ernmental agency is liable for actions of 
an employee if the plaintiff can prevail 
under Monell v. Department of Social 
Services.8 A Monell claim requires the 
plaintiff to prove that a policy or custom 
of the agency caused officers to violate 
the law; claims typically involve a failure 
to act on the part of the police depart­

ment that led officers to feel they could 
violate the law with impunity. 

Winning a Monell claim establishes 
the entity's liability and ensures payment 

of compensatory damages, but it does not 
increase the amount of damages. Prov­
ing a claim requires extensive discovery 
and will complicate your client's trial. 

Judges may view these claims as a waste 
of time and be hostile toward them. But 
the resulting public exposure can cause 
the police deparonent to reform its pro­

cedures. Bringing a Monell claim may also 
be important when there is a risk of non­
payment by the individual defendants. 

Police misconduct cases are hard to 

win because of prejudice in favor of offi­
cers and because the law in this area is so 
complicated. To maxim ize your client's 
odds of success, carefully investigate 

the claim before fi ling suit. In addition 
to obtaining your client's records under 
state public records statutes, obtain 
pol ice policies, reports, logs, and the like. 

These are hard-fought cases. Time spent 
at the start wlll save time later on. You 
do not want to be surprised by facts that 
hurt your case after you have filed suit. 

The Press 
Press coverage brings public attention 

to police misconduct, which thrives 

in secrecy. Some clients will want to 
alert the public to their abuse by speak­
ing to members of the press. A well­
drafted complaint that tells your client's 
story with facts is likely to attract press 
attention. Witnesses or other victims of 

the same officer or police department may 
come forward after reading or hearing 
about your client's case, and attorneys may 
contact you with infom1ation about the 
police officer or the police department. 

Public offic ials respond to press cov­
erage. After an article in the newspaper 
about the incident, the police chief may 
have to explain to the mayor or city man­
ager what happened. Public outrage over 

police misconduct can lead to changes in 
policies or practices to prevent further 
misconduct. 

Although bringing public attention 
to the case may ultimately benefit your 

client, he or she should refrain from con­
tacting the press while crimjnal charges 
are pending. Press attention may cause 

the prosecutor to work harder to secure 
a conviction. 

Reporters will investigate your cli­
ent's statements, but there is no guar­

antee a story will be favorable. Anything 
your client says can be introduced at trial 
as an admission or to contradict the cli­
ent's testimony. The press can be a pow­

erful weapon; it must be used carefully. 
Civil cases can result in changes to 

police policies, but they are not likely 

to result in discipline of a police officer. 
Your client should be advised of the ave­
nues available to redress the harm done 
to him or her. 

Even if the police department docs 
not djscipline the officer and the pros­
ecutor does not bring criminal charges, 

your client may be comforted by know­
ing he or she did everything possible to 
hold the officer accountable. I n many 
cases, a civil suit will be the best way to 

learn the truth about the incident and 
the only recourse likely to achieve at 
least some of the client's goals. liJI 
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