











if the officer acted in a malicious man-
ner.? Other states require indemnifica-
tion in most circumstances.” Some police
unions have negotiated for indemnifica-
tion. You need to know both the state
law and the police department’s policy
concerning indemnification of officers.
While there is no respondeat supe-
rior liability in §1983 cases, a local gov-
ernmental agency is liable for actions of
an employee if the plaintiff can prevail
under Monell v. Department of Social
Services.! A Monell claim requires the
plaintiff to prove that a policy or custom
of the agency caused officers to violate
the law; claims typically involve a failure
to act on the part of the police depart-
ment that led officers to feel they could
violate the law with impunity.
Winning a Monell claim establishes
the entity’s liability and ensures payment
of compensatory damages, butitdoes not
increase the amount of damages. Prov-
ing a claim requires extensive discovery
and will complicate your client’s trial.
Judges may view these claims as a waste
of time and be hostile toward them. But
the resulting public exposure can cause
the police department to reform its pro-
cedures. Bringing a Monell claim may also
be important when there is a risk of non-
payment by the individual defendants.
Police misconduct cases are hard to
win because of prejudice in favor of offi-
cers and because the law in this area is so
complicated. To maximize your client’s
odds of success, carefully investigate
the claim before filing suit. In addition
to obtaining your client’s records under
state public records statutes, obtain
police policies, reports, logs, and the like.
These are hard-fought cases. Time spent
at the start will save time later on. You
donot want to be surprised by facts that
hurt your case after you have filed suit.

The Press
Press coverage brings public attention
to police misconduct, which thrives

in secrecy. Some clients will want to
alert the public to their abuse by speak-
ing to members of the press. A well-
drafted complaint that tells your client’s
story with facts is likely to attract press
attention. Witnesses or other victims of
the same officer or police department may
come forward after reading or hearing
aboutyour client’s case, and attorneys may
contact you with information about the
police officer or the police department.

Public officials respond to press cov-
erage. After an article in the newspaper
about the incident, the police chief may
have to explain to the mayor or city man-
ager what happened. Public outrage over
police misconduct can lead to changes in
policies or practices to prevent further
misconduct.

Although bringing public attention
to the case may ultimately benefit your
client, he or she should refrain from con-
tacting the press while criminal charges
are pending. Press attention may cause
the prosecutor to work harder to secure
a conviction,

Reporters will investigate your cli-
ent’s statements, but there is no guar-
antee a story will be favorable. Anything
your client says can be introduced at trial
as an admission or to contradict the cli-
ent’s testimony. The press can be a pow-
erful weapon; it must be used carefully.

Civil cases can result in changes to
police policies, but they are not likely
to result in discipline of a police officer.
Your client should be advised of the ave-
nues available to redress the harm done
to him or her.

Even if the police department does
not discipline the officer and the pros-
ecutor does not bring criminal charges,
your client may be comforted by know-
ing he or she did everything possible to
hold the officer accountable. In many
cases, a civil suit will be the best way to
learn the truth about the incident and
the only recourse likely to achieve at
least some of the client’s goals.
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